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Introduction: Being named as a defendant in a malpractice lawsuit is known to be a particularly high-
stress and vulnerable time for a physician. Medical malpractice stress syndrome (MMSS) is a
consequence of being named as a physician defendant in a malpractice lawsuit. Symptoms include
depression, anxiety, and insomnia, which may lead to burnout, loss of confidence in clinical decision-
making, substance abuse, strain on personal and professional relationships, and suicidal ideation.
Although the legal process requires strict confidentiality regarding the specific details of the legal case,
discussing the emotional impact of the case is not prohibited. Given that physicians often do not choose
formalized therapy with a licensed professional, there is a recognized need to provide physicians with
options to support their wellness during a lawsuit.

Methods: The peer support model is a promising option to address the negative impacts to wellness that
physician defendants face during medical malpractice lawsuits. We developed and implemented a peer
support program to provide a safe, protected space for discussion of the personal impact of a lawsuit and
to normalize this experience among peer physicians.

Results: Physicians were receptive to joining a peer support group to discuss the personal impacts of
being named in a medical malpractice lawsuit. Participants in this novel group-based program found it
helpful and would unanimously recommend it to others who are being sued.

Conclusion: To our knowledge, this pilot study is the first to implement and assess a facilitated, group-
based peer support model for emergency physicians who are named as defendants in malpractice
lawsuits. While group discussions demonstrated that symptoms of acute distress and MMSS were
prevalent among physicians who were being sued, in this study physicians were receptive to and felt better
after peer support sessions. Despite increasing burnout in the specialty of emergency medicine (EM)
during the study time frame, burnout did not worsen in participants. Extrapolating from this pilot program, we
hypothesize that formal peer support offered by EM groups can be an effective option to normalize the
experience of being sued, promote wellness, and benefit physicians who endure the often long and
stressful process of a medical malpractice lawsuit. [Clin Pract Cases Emerg Med. 2023;7(4)205-209.]

Keywords: medical malpractice; peer support; medical malpractice stress syndrome; lawsuit;
physician wellness.
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INTRODUCTION

Physicians are at higher risk of occupational burnout,
depression, and suicidal ideation compared to the general
population. In high-risk specialties, up to 99% of physicians
will be sued for medical malpractice by age 65." The
additional stress from a lawsuit can increase negative impacts
to physician mental health.>*

Medical malpractice stress syndrome (MMSS) is a
constellation of physical and mental symptoms and sequelae
that physicians may experience during a medical malpractice
lawsuit.>° Examples include anxiety, depression, insomnia,
stress on personal/professional relationships, and practicing
defensive medicine. Physicians can be reluctant to seek
help to address stress or improve their mental well-being.
In a recent survey of emergency physicians, almost half
endorsed a reluctance to seek mental health resources despite
87% of respondents reporting increased stress and 72%
suffering from increased burnout since the beginning of the
COVID-19 pandemic.’

Findings from a survey of physicians seeking mental
health services found that physician colleagues were the
preferred source of support (88%) compared to employee
assistance programs (29%) and mental health professionals
(48%).® In addition, physicians may be reluctant to engage
with others at the outset of a lawsuit due to fear of
discoverability and advice from their defense counsel to not
discuss the legal case details with others. Study participants
were told that they could not discuss any details about their
actual cases because any conversations other than those with
their lawyers or spouses are potentially discoverable in court.
However, they were able to discuss their feelings, coping
strategies, and general legal processes.

To our knowledge, there is no published literature
regarding the use of group-based peer support for physicians
who are named in a medical malpractice lawsuit. This
feasibility study describes the development and
implementation of a novel litigation peer support program
for emergency physicians who are defendants in medical
malpractice lawsuits and measures physician receptivity to
the program. Further, measures of physical and mental
symptoms were piloted on a small scale.

METHODS
Development and Implementation of Litigation Peer
Support Program

The study population was recruited voluntarily from a
department of emergency medicine (EM) comprised of more
than 200 physicians and non-physician practitioners (NPP)
who staff three academic and seven community emergency
departments. After department chair approval, a team of key
personnel was assembled to develop the program, including
the vice-chair for clinical affairs, who was informed of all
active lawsuits involving emergency physicians and NPPs;

the vice-chair of faculty development, who had experience
with the peer support model; an attorney from our
institution’s risk retention group (RRG), and emergency
physicians with a breadth of expertise in clinical operations,
research, and law. The protocol for the litigation peer
support program was reviewed and approved by the
institutional review board and the RRG.

Emergency physicians and NPPs who were identified as
defendants in active lawsuits were contacted confidentially
by the vice-chair for clinical affairs. They were invited and
consented to participate in a series of voluntary, virtual, one-
hour, peer support sessions. Facilitators for the groups were
volunteer emergency physician peers who had previously
been sued. Facilitator training was created and delivered
based upon American Medical Association guidelines for
peer facilitators and resources provided by the National
Alliance on Mental Illness.” ' Facilitator training included
both individual preparations lasting approximately three
hours and an online group session lasting 90 minutes. New
facilitators “shadowed” for one 60-minute peer support
session prior to leading a session.

Although the risk of a mental health emergency during a
group session is very low, there is potential to trigger
traumatic events. A safety plan was developed in case a
mental health emergency was identified during a session.

A mental health emergency was defined as active suicidal
ideation, homicidal ideation, or acute psychosis.

Based on advice from RRG attorneys, physicians
involved in the same lawsuit were separated into different
cohorts. Although two NPPs were invited to participate in
this study, none enrolled. Thus, our study only included
physician participants. The program began with two cohorts
of 8-10 physicians and two co-facilitators who met monthly
during a three-month pilot study.

Litigation Peer Support Session Structure

The structure of each session was adapted from a model
that used group-based peer support for physicians during the
COVID-19 pandemic.'' Physicians were asked to participate
in the sessions from a location that ensured privacy.
Facilitators opened with a brief overview of and guidelines
for the sessions. Participants agreed to confidentiality and
avoidance of any discussion of an active lawsuit. They were
reminded that peer support is not formal therapy and that
individuals who perceived a need for additional mental
health assistance could be referred to appropriate services.
Study participants were told that they could not discuss any
details about their actual cases because any conversations
other than those with their lawyers or spouses are potentially
discoverable in court. However, they were able to discuss
their feelings, coping strategies, and general legal processes.

The purpose of the sessions was to allow participants a
space to process their experiences and use group wisdom to
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Discussion:
Organic transition to topics

Check-in:
Introductions
Current state of mind
relating to lawsuit
What led them to join
the group

=

mentioned in check-ins
Specific physical or mental
health symptoms, general legal
processes, impact on the
physician (eg, current clinical
practice, teaching or

Closing:
Helpful takeaways
One specific thing
they will do for
themselves in the
next week

interpersonal relationships)
Support through shared
experiences, coping strategies,

humor

Figure 1. Anatomy of a virtual session for litigation peer support.

apply principles of support.!' To accomplish this, the basic
structure of the support group model included three activity
components (Figure 1). Each session began with a 2-3 minute
“check-in” by each participant. Physicians introduced
themselves and briefly summarized their current state of mind
related to their lawsuit and/or what led them to join the group.
Next, facilitators used supportive communication to
transition into an organic discussion that stemmed from topics
mentioned by one or more of the participants during check-in.
Finally, facilitators transitioned to closing each session
positively by inviting each participant to take 1-2 minutes to
highlight a helpful takeaway (Figure 1).

Program Assessment and Data Analysis

To determine the feasibility and receptivity of the
program, we used enrollment and attendance rates in
addition to a global change rating (GCR) and a net promoter
score (NPS) after sessions.'' Using customized and validated
tools we measured changes in acute distress symptoms and
burnout before and after sessions and analyzed the changes
using dependent r-tests.'* '° Data was collected via
voluntary Qualtrics surveys (Qualtrics International Inc,
Provo, UT). A customized checklist tool tracked MMSS
symptoms and sequelae discussed during each session.’

RESULTS

A total of 28 physicians and two NPPs with active lawsuits
from three academic and seven community EDs were invited
to participate in the pilot study. Of the 28 invited, 18
physicians (64%) enrolled, with 17 (61%) attending one to
three peer support sessions. Two NPPs and 10 physicians
declined participation for variety of reasons (Figure 2). Of
the attendees, all were physicians, 41% identified as female,
and 24% as non-White.

Receptivity among physicians participating in the
program was high. Physicians were willing to discuss 77% of
MMSS symptoms and 86% of MMSS sequelae during the
sessions. At the end of the sessions, 96% of participants felt
better, with the remainder reporting no change on the GCR.
At the end of program participation per the NPS, 100% of
physician participants would recommend peer support to
colleagues being sued. Of the 18 physicians who participated,

‘ 28 invited | I:> | 10 declined
@ Reasons for declining:
Medical leave
Deal with stress in a different way/time commitment
18 en ro”ed would have a negative impact on wellness
(64%) Not in active lawsuit (consumer complaint)
Judgment has already occurred
Planning to retire
Family obligations/discussion increases anxiety
It’s been a while since the lawsuit, so it seems like a
“fact of life” now
17 attended
(61%)

Figure 2. Pilot program feasibility.

15 wanted additional sessions, which subsequently continued
quarterly. Several participants expressed interest in
becoming facilitators for future groups.

Physician burnout at baseline on the single-item Maslach
Burnout Inventory was a mean of 2.93 (scale 0-6), indicating
“a few times a month” and remained stable after peer support.
At baseline, 73% of physicians reported at least seven of eight
acute distress symptoms, with fatigue, anxiety, and insomnia
most prevalent. The positive effect size suggested modest
improvement in insomnia and depression after peer support
but did not reach significance (P > 0.1) (Table).

DISCUSSION

We were successful in adapting the peer support model,
training facilitators, recruiting participants, and providing a
safe space to discuss the personal impact of a lawsuit with
peers. The groups adhered to the pre-established guidelines
during the sessions and no details of active lawsuits were
discussed during the sessions. While group discussions
demonstrated that symptoms of acute distress and MMSS
were prevalent among physicians who were being sued,
physicians were receptive to talking about them and felt
better after peer support sessions. Despite increasing burnout
in the specialty of EM, burnout did not worsen in
participants during the study time frame.

This program has the potential of being discoverable
during a lawsuit, even if no specific case information is
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Table. Physician burnout and acute distress symptoms pre- and post-peer support sessions (N=17).
Score Mean score pre- Mean score post- 95% CI of the Effect size
Symptoms range intervention (SD) intervention (SD) difference P-value® correlation*
Burnout” (0-6) 2.93 (1.62) 3.0 (1.49) —1.26 to 1.40 0.91 -0.04
Fatigue (0-10) 4.87 (2.61) 5.30 (2.31) —1.68 to 2.55 0.68 -0.18
(tiredness)?
Trouble sleeping (0-10) 3.0 (2.04) 2.50 (1.84) -2.16t0 1.16 0.54 0.26
(insomnia)?
Anxiety (0-10) 3.47 (2.62) 3.30 (1.89) -2.14t0 1.84 0.88 0.06
(nervousness)?
Low mood (feeling  (0-10) 3.20 (2.31) 3.20 (2.78) -2.11t0 2.11 1.0 0
down)?
Difficulty (0-10) 2.87 (2.26) 2.80 (1.87) -1.86t0 1.72 0.94 0.03
concentrating®
Anger? (0-10) 1.47 (1.46) 1.80 (1.62) -0.95t0 1.62 0.60 -0.22
Depression (0-10) 2.60 (2.87) 2.20 (2.66) —2.76 to 1.96 0.73 0.15
(helplessness)?
Guilt? (0-10) 2.60 (2.44) 3.10 (2.23) —-1.50 to 2.50 0.61 -0.22

'Single-item Maslach Burnout Inventory.

2SPADE (sleep, pain, anxiety, depression, and low energy/fatigue) and PROMIS (Patient-Reported Outcomes Measurement Information

System) measures.

3P-value <0.05 indicates significance.

“Positive effect size correlation represents improvement.
Cl, confidence interval; SD, standard deviation.

mentioned during a session. Peer support meetings are not
legally protected from discovery in the way that privileged
conversations such as those between an attorney and client or
between spouses are protected. Avoiding mention of case
specifics minimizes risk to the defendant. In addition, our
attorneys advised that in the unlikely event that a plaintiff
attorney inquired about the peer support process, they felt
that participation in this program had an extremely unlikely
chance of negatively impacting a defendant’s case. In fact,
the act of seeking mental health support may positively
impact the defendant as it humanizes them, which plaintiff
attorneys generally attempt to avoid.

Lessons Learned

We faced several challenges in implementing this
program. More time than anticipated was required to obtain
approval. There was some difficulty in gathering an accurate
list of defendants named in active lawsuits from the RRG.
The logistics of inviting and scheduling participants required
significant time from the vice chair for clinical affairs to
maintain confidentiality.

Although we did not perform a formal qualitative analysis
of the session due to privacy concerns, facilitators did report
that younger physicians and those enduring their first lawsuit
seemed to be disproportionately impacted when they were
named in a lawsuit. Topics of discussion varied between the
sessions and included specific physical and mental health
symptoms, general legal processes, and the impact of cases on

current clinical practice, teaching, or interpersonal
relationships. Often the discussions sparked sharing
experiences and ideas for coping strategies. Humor was a
common addition to the meetings. In the observed group
meetings, guilt, anger, frustration, and self-doubt were some
of the emotions that were commonly discussed. One
participant described their feelings when they learned that a
co-defendant had committed suicide. “Suffering in silence,”
“gut-punched,” and “shattered confidence” were phrases
that physicians used during the sessions to describe their
experiences of being sued.

Three of the 10 hospitals represented in this program are
academic teaching sites. Anecdotally, we discovered that
several physicians from those hospitals who participated in
this program felt more comfortable discussing their
experiences of being sued with learners. Introducing the
uncomfortable topic of the personal impact of being sued may
have benefits for medical students, residents, and fellows.

LIMITATIONS

There are some limitations to this study. Participants
included physicians from one organization and two
specialties (EM and pediatric EM). While participation was
voluntary, it was encouraged by departmental leadership
through faculty meetings and newsletters, which may have
influenced receptivity. No NPPs chose to participate. While
the physicians and NPPs who declined participation
provided a variety of reasons, it is possible that some may
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have been hesitant due to concerns regarding anonymity or
discussion of topics that they viewed as stressful or triggering.
Although there may be varied opinions regarding future
inclusion of NPP defendants who seek support during a
medical malpractice lawsuit, our department made a
thoughtful decision to offer this program to our NPPs. This
decision may be institution-specific and vary depending upon
employment models and culture. Finally, the number of
participants was relatively small, limiting the power to detect
changes in distress or burnout. In addition, the number of
sessions offered was limited and may not have been of
sufficient strength to anticipate change in these outcomes.
In the future we will offer quarterly sessions, expand the
sample size, and track longer term changes in distress,
burnout, and wellness factors. In addition, we plan to
evaluate barriers to participation, develop train-the-trainer
materials, and examine generalizability to other specialties.

CONCLUSION

Based on this study, formal peer support offered by EM
groups is feasible and well received by physicians. Although
results of preliminary effectiveness show promise, larger
studies need to be conducted to establish that peer support
groups can be an effective option to normalize the experience
of being sued, promote wellness, and benefit physicians who
are defendants in medical malpractice lawsuits.

This study was approved by the Indiana University Institutional
Review Board (#11751).
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